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To:  Chair, Ladies and Gentlemen 

Troedyrhiw 123 
 

 
PURPOSE OF THE REPORT: 
 
To determine a public right way leading from Public Right of Way bridleway 
Troedyrhiw 112, across the top of Gethin Tip (Troedyrhiw 123) to Public Right of Way 
bridleway Troedyrhiw 8. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 
 
1.1 The route from Public Right of Way Troedyrhiw 112 across the top of Gethin 
 Tip (Troedyrhiw 123) to Public Right of Way Troedyrhiw 8 was submitted to 
 Merthyr Tydfil County Borough Council on 27th March 2008. 
 
1.2 6 Claimants gave evidence in support of this route as a footpath. 
 
1.3 The County Borough is required by law to investigate the evidence and make 
 a decision based on that evidence as to whether a public right of way exists, 
 and if so its status. Section 53(3)(b) and (c) Wildlife and Countryside Act 1981 
 sets out the tests that need to be met when reaching a decision; also current 
 case law needs to be applied. 
 
1.4 An order will only be made if the evidence shows that: (a) a right of way 
 “subsists” or is “reasonably alleged to subsist” or (b) “the expiration … of any 
 period such that the enjoyment by the public … raises a presumption that the 
 way has been dedicated as a public path”. 
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1.5 When considering evidence, if it is shown that a highway once existed then 
 highway rights continue to exist (“once a highway, always a highway”) even if 
 the route has since become disused or obstructed unless a legal order 
 stopping up or diverting the rights has been made. 
 
1.6 The legal background is to be found at Agenda item 3. 
 
1.7 Description of the Claimed Route  
 
 The route as depicted by a bold line on the plan, Troedyrhiw 123, commences 
 at Point A, at a field gate and also its junction with Public Right of Way, 
 Troedyrhiw 112, grid reference SO05690337 and proceeds in a general north-
 north-easterly direction on a well defined path up the side of and onto the top 
 of the Gethin Tip. At Point B the route reaches the south-eastern edge of the 
 tip and turns to a general north-westerly direction and runs parallel with the 
 eastern edge of the tip to Point C. It continues before veering in a general 
 west-south-westerly direction as it continues downhill, crosses a stile and then 
 terminates at Point D at a kissing gate and also on Public Right of Way 
 bridleway Troedyrhiw 8. 
 
1.8 Land Ownership 
 
 The land has changed ownership since the Investigation Report was 
 distributed in 2010.  The land affected by this route are owned by Walters 
 Regeneration Ltd and Elan Homes (No 1) Ltd.   
 
1.9 Aerial Photographs 
 
 A section of the route is depicted on an aerial photograph of 1967 and the 
 entire route is depicted on aerial photographs taken in 2001, 2003, 2006 and 
 2008. 
 
1.10 Site Visits 
 
 MTCBC officers have walked the route and found it as described above.  The 
 route is clearly defined throughout and people have been observed using this 
 route. 
 
1.11 An investigation report into this route was distributed to all interested parties in 
 July 2010. This report was sent to all known landowners and occupiers, 
 neighbouring landowners, ward councillors and to anyone who was known to 
 have an interest in the land. 
 
1.12 Current landowners and other interested parties 
 
 Representatives of the Walters Group have discussed the claimed right of 
 way with officers and they object to the route being recorded. 
 
 Elan Homes (No 1) Ltd will be objecting to the route being recorded. 
 



 Utility companies have returned standards replies with no adverse comments 
 being received. 
 
1.13 Observations and information from Users 
 
 On the 11th April 2008, Mr Gilbert Howard, Mrs Elizabeth Howard, Mr David 
 Thomas and Mr Ronald Williams, all claimants for this route were jointly 
 interviewed in relation to their use of the route. All said that they have used 
 this track since they were children and all still used it, stating that they go 
 there with their grandchildren or to take their dogs for a walk. None of them 
 have ever been challenged whilst using the path; all thought that they had a 
 right to use the path because they had always done so and that there were no 
 obstructions  along the path. 
 
 Mr Howard stated that he had played on the area as a child as did everyone 

else in Abercanaid. He went there freely with his friends and walked on 
several tracks, including this one. He stated that he still used the path. He 
stated that he walked there almost every day and that the track includes a 
viewpoint overlooking the village. Mr Howard’s evidence covers the period 
from the 1930s to 2008. 

 
 Mrs Elizabeth Howard described how she regularly took her children and later 

her grandchildren for walks on this and other routes on the Gethin Tips. She 
still walks this route regularly. Her evidence covers the period from the early 
1940s to the present day.  

 
 Mr D Gareth Thomas stated that he uses this path to go for a walk at least 

three times a week and has used it most of his life. His evidence covers the 
period from the early 1940s to 2008. 

 
 Mr Ronald Williams stated that he has used this route all of his life. He still 

walks freely over the whole area but also keeps to this (and other) paths. He 
related an anecdote of how they had rolled an old round iron coalhouse (used 
for storing explosives for the pit) down off the tip to the canal. This involved 
part of this claimed route. Mr Williams’ evidence covers the period between 
the 1930s and 2008. 

 
 Mr Derek Games, gave written and oral evidence of having used this route.  

He requested the opportunity to give evidence in support of claimed rights of 
way in the Abercanaid area and explained that he had not thought it 
appropriate to fill in a claim form as he was a Councillor and also Chairman of 
Planning and the Rights of Way Committee. Mr Games annotated a map 
depicting points on the routes of the several footpaths he has walked. In 
relation to this route, he wrote, 

 
“as a family we regularly walked across the tips, probably every week. We 
would sit on the front of the tip and look out over Abercanaid. You can then go 
across the foot of the tip and to Anthony’s Grove”. 

 



Mr Games also spoke to officers and said that he and his family also used the 
route to the stile at Antony’s Grove (Public Right of Way bridleway Troedyrhiw 
8). He does not walk this route as much as he used to but still uses it 
occasionally – and stated that his daughter uses it more frequently than he – 
often to walk their dog. He continued, 

 
 “We have also walked up from the bridge on the new bridleway – come down 

the right of way past Gwyn Jones and Sgt Michaels or we go down the Graig 
Road and Anthony Grove. I have walked this more recently on 2 or 3 
occasions because a tree had fallen from the Right of Way into a resident’s 
garden and I walked it to check it when work was completed on it”. 
 
In relation to the several routes for which he gave evidence, Mr Games 
stated, 

 
“I have walked all the routes above over the last 50+ years although not so 
much lately. My daughter has often walked with me since a child and will 
confirm that period . . . It has always been accepted that they were rights of 
way, people thought they were”. 

 
In relation to this claimed route he stated that he has never asked permission 
to use it and no one ever tried to stop him from using it. He stated that it is 
well trodden and he usually keeps to the line of the route although admitted 
that “I have wandered around once or twice, e.g. check security of mine 
shaft”. 

 
Of this – and other routes in the area (Public Right of Way bridleway 
Troedyrhiw 112 and claimed public right of way Troedyrhiw 113). Mr Games 
wrote, 

 
‘It is vital that people carry on using these routes, it would be tragic to lose 
these very major facilities for people going into the countryside – we will never 
have them back.  
 
People have enjoyed them for so many years and this is something we need 
to continue with”. 
 
Mr Games’ evidence of walking this route covers the period from the 1950s to 
2008. 
 

 Mrs Kim Davies volunteered evidence of use of this route. She stated that it 
was she who initially made the track; she rode out several times a day and 
this track was one of a number of routes which she used as a link from 
Abercanaid and the Canal Bank to Aberdare Mountain. Her husband also 
rode on this route, but less often than Mrs Davies. Mrs Davies no longer rides 
on the route but walks it daily. She has never been challenged on the route 
and has seen many people using it regularly, for example, walking dogs. Mrs 
Davies’ evidence of riding the route covers the period between 1996 and 
2008, and her pedestrian use extends from approximately 1980 to 2008. 

 



2.0 ASSESSMENT 
 
2.1 This assessment is to assist Councillors in determining the application before 

them today; an application to modify the Definitive Map and Statement by 
recording the route known as Troedyrhiw 123. 

 
2.2 Status 
 
 PRoW can be claimed as a Footpath, Bridleway, Restricted Byway or BOAT. 
 
2.3 Officers must investigate the claim at the highest status substantiated by the 
 evidence; the investigation could conclude that the route does not exist. 
 
2.4 User and historic evidence demonstrate use of this route and historic 
 evidence exists that the route is a footpath. 
 

3.0 PERIOD OF USE TO BE CONSIDERED  
 
3.1 In the absence of any challenge to the right of way in question, the normal 
 period looked at for the purpose of the establishment of the right of way for 
 long user is 20 years prior to the date of the application itself. In this case 
 Officers consider that it would be the period between 28th March 1988 and 
 27th March 2008; user evidence exists for this period. 

 
3.2 Councillors will note from the report before them that the path has been 
 enjoyed by the public as of right and without interruption for a full period of 
 twenty years and the way deemed to have been dedicated as highway, as 
 there is insufficient evidence that there was no intention during that period to 
 dedicate them. 
 
3.3 During the relevant period for consideration the route has been available for 
 public use. 
 

4.0 THE LINE OF THE ROUTE 
 
4.1 The route is discernible on the ground. 
 

5.0 HISTORICAL AND OTHER EVIDENCE 
 
5.1 The route has been depicted on a number of cartographic sources. Depiction 
 of this route on the various maps as described in the body of this Report 
 indicates that a track / path existed at that particular time; it is not indicative of 
 public rights on the route. It is, however, evidence of the existence of the track 
 / path and the way in which this claimed route links with other routes. 
 

6.0 USER EVIDENCE 
 
6.1 Councillors are requested to take into account user evidence as described 
 above. 



7.0 SUMMARY 
 
7.1 Councillors will note from the Report before them that the path has been 

enjoyed by the public as of right and without interruption for a full period of 
twenty years and the way deemed to have been dedicated as highway. There 
is insufficient evidence that there was no intention during that period to 
dedicate it. 

 
7.2 Officers have presented historic as well as user evidence for the existence of 

this route. 
 
7.3 Officers consider that the evidence above establishes the existence of the 

right now claimed, i.e., over the relevant period and at all material times 
before it.        

 
7.4 Taking all of the above into account and in conjunction with the historical 

evidence, the interviews with claimants, it is evident that a right of way does 
exist over this route. 

 
7.5 It is concluded that on the balance of probabilities all the requirements of S. 

31(1) and (2) Highways Act 1980 have been met for the route included on the 
application. It is considered that a presumption of dedication has arisen and 
that this presumption has not been rebutted by sufficient evidence of lack of 
intention to dedicate by the landowner of any part of the route. An Order to 
modify the Definitive Map and Statement could therefore be made under S 53 
(3)(b) Wildlife and Countryside Act 1981. 

 
7.6 Taking the above into account, an Order to modify the Definitive Map and 
 Statement should therefore be made under S.53(3)(b) Wildlife and 
 Countryside Act 1981. Officers are satisfied that the requirements of 
 S.53 (3)(b) have been met and that the Public Rights of Way exist. 
 
7.7 Officers therefore recommend that a footpath be recorded in respect of this 
 route. 
 

8.0 FINANCIAL IMPLICATIONS  
 
8.1 Officer’s time is involved in investigating the route and writing the report.  If 
 Councillor’s determine that the public right of way exists, there will be a 
 financial implication in advertising the Order and also for dealing with the 
 Public Inquiry if an Order is made and there is an objection to it. 
 
8.2 If the Order is confirmed, there will be a financial implication in that the routes 
 will need to be signed.  As Councillors are aware, financial implications are 
 not to be considered by the Committee when determining this application as 
 the County Borough Council has a statutory duty to make an Order if it 
 believes that there is sufficient evidence to support it. 
 
 



9.0 EQUALITY IMPACT ASSESSMENT  
 
9.1 An Equality Impact Assessment has been prepared for the purpose of this 
 report and no negative effects have been identified at this stage. 
 

10.0 RECOMMENDATION(S) that 
 
10.1 Taking into consideration all of the evidence which has been provided, 
 including historical documents, Councillors are asked to confirm that: 
 

(a) On the balance of probabilities there is sufficient evidence to support that 
the route marked with a bold black line between Points A – B – C – D on 
the plan, Troedyrhiw 123, has been used for such period so as to raise 
presumption that it has been dedicated as a footpath, and that the 
evidence has not been rebutted by other evidence. 
 

(b) On confirming (a) above to approve the making of the Definitive Map 
Modification Order to show Troedyrhiw 123 as a footpath. 

 
(c) To approve the confirmation of the Definitive Map Modification Order made 

as a result of (b) above provided no objections or representations are 
made within the prescribed period or if any objections or representations 
so made are withdrawn. 

 
(d) If any objections or representations are made within the prescribed period 

and not subsequently withdrawn then to refer the relevant Order to the 
Planning Inspectorate for determination. 

 
 
 
 
 

ELLIS COOPER 
DIRECTOR OF CUSTOMER SERVICES 
 
 

 
BACKGROUND PAPERS 

 
Title of Document(s) 
 

 
Document(s) Date 

 
Document Location 

 
Troedyrhiw 123 
 

 
November 2014 

 
Unit 5 

 


